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BEFORE 

COMMISSIONERS 

GARY PIERCE - Chairman 
PAUL NEWMAN 
SANDRA D. KENNEDY 
BOB STUMP 
BRENDA BURNS 

THE ARIZONA 

IN THE MATTER OF THE APPLICATION OF 
BRADSHAW WATER COMPANY, INC. FOR 
APPROVAL OF A RATE INCREASE. 

DOCKET NO. W-02476A- 10-0495 

STAFF’S RESPONSE TO 
PROCEDURAL ORDER 

I. Introduction 

The Arizona Corporation Commission (“Commission”) approved a rate increase in the above 

captioned application in Decision No. 72584 (September 15, 201 1). Decision No. 72584 specifically 

ordered that the issue of an impact fee / system capacity charge (“Impact Fee”) charged by Bradshaw 

Water Company (“Bradshaw” or “Company”) on behalf of Prescott Valley Water District (“PVWD”) 

pursuant to an Agreement for Recovery of Effluent Storage Credits (“Agreement”) be further 

evaluated in a second phase proceeding. Following a procedural conference held on October 24, 

20 1 1, Administrative Law Judge Sarah Harpring issued a procedural order dated and docketed on 

October 24, 201 1, directing Commission Utilities Division Staff (“Staff”) to provide an analysis of a 

number of issues related to the second phase in the evaluation of the above captioned application. 

Staff hereby provides its response to the procedural order. 

11. Background 

Before the Agreement, Bradshaw required supplementation of its water supply in order to 

serve an expansion of its service territory. In order to obtain that additional water supply, the 

Company, Shamrock Water Company (“Shamrock”) and the developer entered into an Agreement for 

the Purchase and Sale of Groundwater (“Inter-Tie Agreement”). The Inter-Tie Agreement was 

adopted in Decision No. 58435 (October 18, 1993) and contemplated improving Bradshaw’s water 

supply in order to provide water service to developments known as Creekside Phases 1 and 2 for 

which the developer obtained a Certificate of Assured Water Supply (“CAWS”). 
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In order to develop Creekside Phase 3, constituting an additional 25 residential lots, the 

developer, North Nugget Development, LLC (“North Nugget”), required an additional CAWS from 

Arizona Department of Water Resources. Obtaining the necessary CAWS required a means to obtain 

Effluent Storage Credits. PVWD, the successor to Shamrock, proved willing to oblige and entered 

the Agreement with North Nugget and Bradshaw so as to sell the necessary credits generated from 

PVWD’s Water Storage Permit No. 73-528737.0000 to North Nugget in 2002. Agreement at 2. 

Likewise, the Agreement provided for the designation of one of PVWD’s wells as a recovery well. 

Id. Additionally, the Agreement provided that the 1993 Inter-Tie Agreement would remain in full 

force and effect. Id. at 3. However, the Agreement also requires the Company to collect the Impact 

Fee on behalf of PVWD. Id. at 4. 

The Agreement has been in place since 2002, but since that time Staff has been informed that 

the Town of Prescott Valley (“Town”) has dissolved PVWD and has assumed the rights and 

responsibilities of PVWD in the ongoing performance of the Agreement. The Agreement has never 

previously been submitted for Commission approval for collection of the Impact Fee. 

111. Legal Analysis of Impact Fee 

Staff was ordered to provide a legal analysis of whether the arrangement and Agreement 

under which Bradshaw has been collecting the $1,650 Impact Fee for PVWD constitutes a violation 

of A.R.S. $9 40-361, -334 or -374. Staff believes that the collection of the Impact Fee does constitute 

a violation of A.R.S. $0 40-334 and -361. However, Staff does not believe that the collection of the 

Impact Fee is a violation of A.R.S. 9 40-374. 

A. Collection of the Impact Fee Violates A.R.S. 8 40-361 

Staff believes that collection of the Impact Fee does violate the prohibitions of A.R.S. 0 40- 

361. A.R.S. $ 40-361 provides in pertinent part that 

(A) Charges demanded or received by a public service corporation for any 
commodity or service shall be just and reasonable. Every unjust or 
unreasonable charge demanded or received is prohibited and unlawful. 

The purpose of A.R.S. 0 40-361 is to provide the Commission with an opportunity to review for 

fairness the rates the public service corporation is charging its ratepayers. American Cable 

Television, Inc. v. Apizona Public Service Co., 143 Ariz 273,278 , 693 P.2d 928, 933 (App. Div 1 

2 
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1983). The Commission determines what rates are just and reasonable and to be collected by the 

mblic service corporation pursuant to Ariz. Const. Art. XV Sect. 3. 

The Impact Fee charged by Bradshaw is a rate that the Commission did not establish. 

Zonsequently, it has not been approved as just and reasonable. The charging of the Impact Fee thus 

-epresents a violation of A.R.S. 5 40-361. The Commission could now determine that the Impact Fee 

s appropriate, however, by determining that the Impact Fee is just and reasonable. Until the 

C’ommission reaches such a decision, Bradshaw’s collection of the Impact Fee is unjust and 

mreasonable. 

B. 

Likewise, Staff believes that A.R.S. 5 40-334 has been violated under the present 

Collection of the Impact Fee Violates A.R.S. 6 40-334 

:ircumstances. A.R.S. 5 40-334 provides that 

(A) A public service corporation shall not, as to rates, charges, service, facilities or 
in any other respect, make or grant any preference or advantage to any person 
or subject any person to any prejudice or disadvantage. 

No public service corporation shall establish or maintain any unreasonable 
difference as to rates, charges, service, facilities or in any other respect, 
either between localities or between classes of service. 

(B) 

(C) The commission may determine any question of fact arising under this 
section. 

4 violation of A.R.S. 5 40-334 would be due to the charging of discriminatory rates. Generally, 

kr iminatory rates amounts to the charging of different amounts to similarly situated ratepayers for 

the same service that is arbitrary or without a reasonable factual justification. 

In the present circumstance, the Company is charging only customers within a single 

ievelopment, Creekside Phase 3, for the Impact Fee. Ratepayers in other developments were charged 

1 $100 one-time new connection fee set by the Commission in Decision No. 5 843 5 by the adoption of 

the Inter-Tie Agreement. See Inter-Tie Agreement at 5, Attached as Exhibit 2. Consequently, there 

is a distinction being drawn between customers based solely on the development in which the 

xstomer resides and that distinction is being used as the basis to charge a separate rate for 

zstablishment of service. Moreover, the Commission did not approve the distinction. 

3 
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However, insofar as the Commission may determine what constitutes an appropriate 

distinction between classes of ratepayers pursuant to A.R.S. 0 40-334(C), the Commission may, 

within this rate case docket, determine that the distinction is appropriate. As described in the Staff 

Engineering Memorandum attached to the Staff Report filed on April 6, 2011 (“Staff Report”), 

Bradshaw is dependent on the additional water supplied through the inter-tie in order to provide water 

service to its entire customer base. The Impact Fee is a cost of service associated with securing water 

supplies to serve new customers within Creekside Phase 3. Therefore, Staff believes that the 

Agreement evidences a reasonable factual basis for the establishment of a distinction between 

otherwise similarly situated customers should the Commission decide to approve the collection of the 

Impact Fee. 

C. 

With respect to A.R.S. 5 40-374, Staff does not believe that a violation has occurred. A.R.S. 

3 40-374 pertains to the charging of non-approved rates for the transportation by a public service 

:orporation of persons, property, products, commodities or any service rendered. Staff believes that 

4.R.S. 5 40-374 primarily relates to the charges approved for common carrier public service 

:orporations. However, Bradshaw is not a public service corporation because its operations are that 

if a common carrier but because its operations are that of a private water utility. It does not transport 

water for customers that customers purchased directly from the Town. Rather, the Company has 

mrchased the water from the Town to supplement its total water supply and individually meters 

water sales to Bradshaw’s customers. Consequently, Staff believes that A.R.S. 5 40-374 is likely 

napplicable to the present circumstances. 

[V. 

Collection of the Impact Fee Does Not Violate A.R.S. tj 40-374 

Impact of Terminating Collection of Impact Fee on Bradshaw’s Water Supply 

Staff is uncertain as to whether the termination of collecting the Impact Fee will jeopardize 

he continued provision of water from the Town. To the extent that collection of the Impact Fee is a 

*equirement under the Agreement in the event that any new customers are added to the Creekside 

’hase 3 development, Staff believes that Bradshaw ceasing to collect the Impact Fee would breach 

he Agreement. Communications between Staff and the Town Attorney for the Town confirm that 

he Town would view non-collection of the Impact Fee as a breach of the Agreement 

4 
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for any new connection implemented in Creekside Phase 3. See Email dated November 

Legler, Town Attorney for Prescott Valley, attached as Exhibit 1. 

7 from Ivan 

However, the Company could request a moratorium on new connections pending Commission 

approval of Bradshaw’s pass through charging of the Impact Fee. Consequently, it is not necessarily 

the case that terminating the collection of the Impact Fee would breach the Agreement so long as 

there are no new connections occurring within the Creekside Phase 3 development that would trigger 

the Impact Fee requirement. 

Absent such moratorium the Company is subject to an obligation to serve within its 

Certificate of Convenience and Necessity and must connect a new customer where it is physically 

and financially feasible to do so. In light of the risk to the water supply for the entire system, an 

argument could be made that it would not be physically or financially feasible to extend service to 

new customers within the Creekside Phase 3 development until the Commission approves the 

collection of the Impact Fee. 

Based on Staffs engineering evaluation of the Company’s water supply, Staff believes that 

the Company’s system would have insufficient water supply to meet the demands of its current 

customer base without the water supplied through the inter-tie. As discussed in the Staff Engineering 

Report attached to the Staff Report, Bradshaw’s water system has three active water wells with a total 

production capacity of 43 gallons per minute (“GPM”). The wells are shallow and the production is 

unreliable. The inter-tie has a capacity of 100 GPM and is the main source of water for Bradshaw and 

most of the water sold to Bradshaw customers is purchased water from the Town. Based on the water 

use data provided by Bradshaw for the Test Year, Staff concludes that without the purchased water, 

the Company system’s total available water supply capacity of 43 GPM would not be adequate to 

serve the present customer base. 

. . .  

. . .  

. . .  

. . .  

. . .  
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V. Procedural Recommendations 

Staff does not believe that a hearing is necessary to resolve the issues related to the Impact 

Fee. Staff does believe that it would be appropriate to have a proposed order prepared for the 

;onsideration of the Commission. Staff would recommend that the Commission approve the 

sollection of the Impact Fee to be paid to the Town and require Bradshaw to file a tariff, as a 

compliance item in this docket, for Staff approval. 

RESPECTFULLY SUBMITTED this 30th day of November, 201 1. 

f2!LJL= Charles H. Hains 

Attorney, Legal Division 
1200 West Washington Street 
Phoenix, Arizona 85007 
(602) 542-3402 

Original and thirteen (1 3) copies 
of the foregoing were filed this 
30th day of November, 201 1 with: 

Docket Control 
Arizona Corporation Commission 
1200 West Washington Street 
Phoenix, Arizona 85007 

Copy of the foregoing mailed this 
30th day of November, 201 1 to: 

Don Bohlier 
BRADSHAW WATER COMPANY 
P.O. Box 12758 
Prescott Valley, Arizona 86304 

Ivan Legler 
Legal Department 
TOWN OF PRESCOTT VALLEY 
7501 East Civic Circle 
Prescott .Valley, Arizona 863 14 

Neil Wadsworth 
Utilities Department 
TOWN OF PRESCOTT VALLEY 
7501 East Civic Circle 
Prescott Valley, Arizona 863 14 

6 



Exhibit 1 



Charles Hains 

From: Crystal Brown 
Sent: 
To: Charles Hains 
Subject: FW: Legler E-Mail 

Friday, November 18,201 1 9:34 AM 

From: Ivan Legler [mailto: ilegler@pvaz. net] 
Sent: Thursday, November 17, 2011 4:06 PM 
To: Crystal Brown 
Cc: Cordell Compton; John Munderloh; Ryan Judy; Bill Kauppi 
Subject: RE: Bradshaw Water 

Ms. Brown: 

We appreciate your contacting us. When Mr. Bohlier recently provided us with a copy of the Procedural Order dated Oct 
24, 201 1 (W-02476A-10-0495), we anticipated needing to send a formal letter with information needed to assist the 
Administrative Law Judge in her final determination. Hopefully, this e-mail can take the place of the anticipated letter. 

As background - 
Bradshaw Water Company, Lynx Creek Ranch, Inc., and Shamrock Water Company entered into an "Agreement for the 
Purchase and Sale of Groundwater" back on Mar 8, 1993. Among other things, that 1993 Agreement was intended to let 
Lynx Creek Ranch develop additional units of a residential development located in Yavapai County known as Lynx 
Mountain View Estates. Shamrock would provide groundwater to Bradshaw and Bradshaw, in turn, would provide water 
service to individual customers. Among the requirements of the 1993 Agreement was collection and payment by 
Bradshaw to Shamrock of a one-time "Service Connection Charge" of $100.00 for each home connected to the Bradshaw 
system. Failure by Bradshaw to make this and other payments to Shamrock was one of the bases listed in the 1993 
Agreement for termination by Shamrock. 

Shamrock also provided water service to most of Prescott Valley and, after many years, the Town was successful in 
acquiring Shamrock on Jan 21, 1999. This involved forming a community facilities district per ARS §48-701 et seq. which 
sold revenue bonds and purchased all of Shamrock's stock, changed Shamrock to a non-profit company with the District 
as the sole member, and called it the Prescott Valley Water Company. Eventually, the federal tax reasons for 
this arrangement were satisfied and the District and Company were dissolved on Mar 13, 2008. From that time forward, 
the water system was owned and operated by the Town of Prescott Valley. In the meantime, the 1993 Agreement applied 
to Shamrock's successors (first the DistrictKompany, and then the Town). 

Later units of Lynx Mountain View Estates were eventually known as "Creekside" and were developed by a group known 
as "North Nugget Development, LLC". In accordance with the 1993 Agreement, a Certificate of Assured Water Supply 
had been issued by ADWR to build Creekside units 1 and 2, but there was no certificate for the 25 residential lots in unit 
3. Since effluent from Creekside units 1 and 2 was delivered to the City of Prescott for treatment and storage in 
accordance with ARS §§45-801.01 et seq (and effluent from unit 3 would also be delivered to Prescott), Prescott was 
willing to enter into a "Sale and Purchase of Effluent Storage Credits" agreement with Bradshaw and North Nugget under 
Water Storage Permit No. 73-528737.0000 to assign the needed credits to North Nugget for a CAWS for phase 3. In turn, 
Bradshaw approached the District/Company for an agreement "supplemental" to the 1993 Agreement whereby the 
DistrictICompany would arrange with ADWR to designate one of its wells as a "recovery" well and deliver the effluent 
credits to Bradshaw for actual delivery to customers in phase 3. Such a supplemental agreement was eventually reached 
on Feb 28, 2002, and was called an "Agreement for Recovery of Effluent Storage Credits". Under this supplemental 
agreement, North Nugget would (among other things) inform each lot owner in unit 3 that, prior to connection to the 
Bradshaw system, the owner would pay to Bradshaw (as a pass-through to the DistrictlCompany) an amount equal to the 
DistrictICompany's Water System Capacity Charge (as adopted from time to time). At that time, the Charge 
was $1,650.00. Today, it is $1,311 .OO. Town records indicate that, between Oct 2004 and Jul 2009, thirteen payments of 
$1,650.00 have been received from Bradshaw under the supplemental agreement. 



To answer your questions below - 
* 

Yes, failure by Bradshaw to collect an amount equal to the Town's current Water System Capacity Charge applicable to 
that area (located outside the Town limits) for any home in Creekside unit 3 would certainly result in a breach of the 
supplemental agreement. A remedy available to the Town for that breach would be termination of the supplemental 
agreement (referring back to the 1993 Agreement), which would mean no further delivery of water to Bradshaw for 
purposes of supplying Creekside unit 3. The DistricVCompany (now the Town) would not have accommodated North 
Nugget and Bradshaw back in 2002 to assist them in assuring development of Creekside unit 3 if it had not been assured 
that those customers would be paying the same costs applicable to nearby customers within the DistrictKompany service 
area. 

If you have further questions, please feel free to contact me. 

Sincerely, 

Ivan Legler 
Town Attorney 

* * #  _ y I x  - -I --w-p ~*~ -"<- -mwps -w~pp~w-- _ *  "-- -__"xx* --"--- 

From: Crystal Brown [mailto:CBrown@azcc.gov] 
Sent: Thursday, November 17, 2011 11:43 AM 
To: Ivan Legler 
Subject: Bradshaw Water 

Hello Mr. Legler, 

In regards to the Town of Prescott Valley $1,650 Fee that Bradshaw has been collecting, would you please answer the 
following questions at your earliest convenience: 

1. Would ceasing to collect the $1,650 Fee have any impact on Bradshaw's water supply? 

2. If the answer to question number 1 is "yes," please explain. 

3. If the answer to question number 1 is "no," please explain. 

Crystal Brown 
Public Utilities Analyst V 
Financial and Regulatory Analysis 
602-542-0864 

mailto:CBrown@azcc.gov
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A .  Both shamrock and Bradshaw are public Gervice 
corporntiona as defined i n  Article 15, Section 2 of  t h e  Arizona 
~ ~ ~ ~ t ~ ~ i ~ ~ i ~ ~ ,  and as such, each is regulated by the Arizona 
C ~ ~ ~ ~ ~ ~ ~ ~ Q ~  Con5 Sssian ("Commiss ian")  . 

a w  holds a Certificate of Convenience and 

Worth, Range 1 West, Ynvapai County, Arizona, 
t h a t  cowers portions of Sections 27, 33 and 

whtch area is more particuLarXy dascribad i n  Commission D e c i s i o n  
No. f j ? j O l &  ( D b ~ k b t :  No. W-2476-85-350). A map of Bradshaw's CC Y 
i s  ~~~~~~~~~ hereto as Exhibit '*At* and by this referent 
~ ~ ~ ~ ~ ~ ~ ~ ~ t ~ c ~  heroin. 

G. ftradshaw is a wholly owned subsidiary of Lyn 
and Bradshaw was formed to provlde water service to lands being 
~~v~~~~~~ by Lynx Creek within Bradishaw's CC&N and adjacent 

reto. T h i s  d ~ ~ ~ ~ ~ ~ ~ ~ n ~  i s  known as Lynx Mountain V i e w  
E:statcE?s. 

0. Shamrock hbIds a CCLN for t e r r i t o r y  contiguous and 

E. Shamrock and Uradshaw each own certain water mains, 
ne8 and rcz3.ttccf water d i s t r i b u t i o n  f a c i l i t i e s  (referred t o  
amrack's Wa':or Distribution Facilities" and "Btadshaw's 
Dis tr ibut ion  Facilities,'' respectively) through which each 
as domeadit: water service to customers w i t h i n  t h e i r  

adjacent to Brzld: haw's C C m .  

espective CC&NS. 

F. A s  p a r t  of Shamrock's Water D i s t r i b u t i o n  F a c i l i t i e s ,  
Shamrack constructed and c u r r e n t l y  operates a twelve i n c h  
diameter transmission main ("'Pransrnission Main1*) that runs from a 
E ~ V Q - ~ C X Y S  storage site ("Storage S i t e " )  to a point of de l ivery  
(srPaina: of Dcliveryt9)  located near the midpoint of  t h e  western 
sect ion f i n s  of Section 2 2 ,  Township 14 North, Range 1 West. The 
leqa2 description of tho! Storage S i t e  i s  more part . i eu lar ly  
described on E x h i b i t  ''B,*' which is attached heretc) and by this 
reference incorporated herein Bradshaw has  not yet constructed 
an intertie ("Xnt=ertlett) between the Point of Delivery and 
~ ~ ~ ~ 3 ~ ~ ~ ~ ~ ~ ' ~  exist  J ng Water Distr ibut ion Fnci Pities. 



G The Transmiss ion  Main c u r r e n t l y  has sufficient e'xcess 
capac i ty  to convey the groundwater nolc l  hereunder ta the Point of 
Delivery. 

H. The water provided by SXrarnr'ock and Bradslaw to their 
customers is groundwater pumped from the Prescott Active 
~ r ~ ~ ~ ~ ~ ~ ~ t  Area ("Frescott AMA") . The pumping sE groundwater in 
he Prescott AMA is regulated by t e Arizona Department of Water 

Rcsources ( "AzDFJR'* ) . 
1. 117 accordance w i t h  A.R.S. S 45-576 through § 45-578, 

Lynx Creek has acquired from AzDWR a Certificate of Assured Water 
Supply for 1211 single family dwelling u n i t s  locatad in Units I 
throuqh X V  of its Lynx Mountain View Estates. These 221 units 
3re within Drndshsw's CC&N, and therefore are, or following 
construction will be, provided with water service by Bradshaw. 

3 .  AzDWR tins determined that Bradshaw must acquire 
additional sources of groundwater in order to meet assured water 
supply requirements i f  Lynx Creek develops an additional 151 
s ing le  f a m i l y  dwelling u n i t s  i n  U n i t s  V through V I 1  of Lynx 

ta dr i  11. supplements 1 we1 Is. 

auntain V i e w  Estates. Rradshaw has determined that  it is more 
ractica'l to purchase additional groundwater from Shamrock than 

L.  Pursuant to t h e  terms, conditions and l i m i t a t i o n s  set 
forth herein, Bradshaw desires to purchase from Shamrock, and 
Shamrock desires to sell to Bradshaw, groundwater to supplement 
Bradshaw's groundwater supply so t h a t  Lynx Creek can acquire a 
Certificate of Assured Water Supply for t h e  development of an 
additional I f 1  units. 

* 1 - ~ ~ ~ - ~ - ~ ~ - . ~ ~ ~ ~ ~ ~ ~ ~ - ~ - 5 ~ a ~ ~ ~ ~ ~ ~  

Subject to the terms and conditions set for th  in t h i s  
Agreement, Shamrock shall use its best efforts to deliver to 
Dradshaw a n  mount :  oE groundwater sufficient for I3rndslraw to 
provide water service to t h e  additional 151 s i n g l e  family 
dwelling u n i t s  to be b u i l t  by Lynx C r e e k  i n  Units V through VTZ 
of liynx Mountain V i e w  Estates. 

2 



Bradshaw shall not be 
related water distribution 

of use wi th in  ~ r a ~ ~ ~ ~ ~ ‘ s  CC&@. Braclshaw agrees that  t h e  

~~~Q~~~~~~ w i t h  all applicable s t a t e  and federal standards, or 
amrrxk’s  st-andnrds i f  such standards a r e  more stringent 
OSO of‘ .ippl icablc stntc  anrl focf~rnl .  agencies. 

rxta;rtie, back-flow valve, booster pumps and related Water 
~ s t ~ i ~ ~ i t ~ ~ ~ ~  Facilities constructed by it shall be constructed in 

3.2 I n  tilie event: t h a t  Uradsliaw or Lynx Creek causes a 
ble  d v m E  tcr c~c:ctlr to Shamrock through the funding of the 
~~~~~~i~~ by %wmrack of  new or supplemental Water 

3 . 4  Shamrock hereby disclaims any ownership interest 

its Wlatcr D i s t r i b u t i o n  Facilities w i t h i n  Shamrock’s CC&N from the 

3 



such Water Distribution Facilities. Shamrock further agrees to 
cooperate with Bradshaw in tho a c q u i s i t i o n  of all necessary 
easements and right-of-ways within Shamrock's CC&N; provided, 

4 .  X. The parties agree that a water meter (*YMeZlex-**) shall bo 

6.2 Shanrrock shall tes t  the Metes, or any replacement 
eter, annually commencing on t h e  first anniversary of the 

repair of the M e ' x r .  Maintenance may include replacement of the 
eter, if necassciry,  as determined by Shamrock in its sole 
iscrstion. 

. . . .  

. . . .  . . . .  
4 



5 -  - m a o r  Water Sugaix.3 to pradshaw, 

5.1 For purposes of securing supplemental scmrces of 
roundwater to morafr: tho additional water demands irnposed on 
~ ~ ~ ~ r ~ c ~  b y  vkrtuo of this Agreement, at the time that water 
servicat is; f i r s t  initiated by Shamrock to Bradshaw, Bradshaw 

y Ita Shamrock ~1 ane time connection charge o f  Qne Hundred 
undredths Dollars ($300.00) for each and every g x i s t u  

connection served by Bradshaw at the time that water service to 
Bradshaw is initiated. Thereafter, on an annual basis, Bradshaw 
shall pay to Shamrock a one time service c o n n e c t i o n  charge of One 
Hundred and Na Hundredths Dollars {$100.00) for each and every 
n_tf connection served by Bradshaw where service to such new 
connections has been initiated during the preceding year. A t  a 
t i m e  prior to the initiation of water service hereunder,  Shamroc 
may require Rrf-rdshnw to post a bond or letter o€ credit in an 
amount s u f f i c i w t  t o  quarantee the amounts to be paid pursuant to 
t kt i s BW bsec t i (XI - 

5.2 .  On a monthly basis, Bradshaw s h a l l  pay Shamrock a 
~~n~~~~ service charge ("Minimum Service Charge") calculated by 
multiplying the t o t a 1  number o f  service connections w i t h i n  
Bkadsltliaw's CCbFX, as i n d i c a t e d  by billing records for t h e  
preceding month, by Five and Sixty Hundredths Dollars ( $ 5 . 6 0 ;  
and then muf t ip ly ing  the rssultiny product: by a fraction, the 
d ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ r  of which is t h e  number of gallons supplied by 
~ ~ a ~ ~ ~ ~ a ~  to its custxmers during the preceding month and t h e  
~ u ~ ~ r ~ ~ ~ ~  of w h i c h  is the number of gallons delivered by Shamrock 
to Br.nclshau as meastired at the Meter in the preceding month. 
[The fraction set  forth herein may equal but s h a l l  not exceed one 
(I)]. 13y way of  illustration only, if Bradshaw has 25 service 
canneetions, dclivers 165,000 gallons of water to these 
connections during the preced ing  month, and receives 95,000 
gallons of qroun3water from Shamrock, the Minimum Service Charge 
would be calculated as follows: 

25 x $ 5 . 6 0  x (95,000 5,000) = $ 8  

5 . 3  En adct1tion to the Minimum Service Charye, Bradshaw 
shall pay Shamroc-k a gallonage charge ("Gallonage Charge") of on 
dollar and e i g h t y  CP-". SO) per thousand gallons of 
~~~~n~~~~~~ deli->+erccl to iijrdri ::3w as measured at the Meter. 

5.4 In addition to the Minimum Service Charge and the 
Gailonaqe Chnrqcs, 5radsfrnw shall pay all applicable withdrawal 
fees, franchise faea, transaction privilege taxes and/or gross 
receipt taxn:; ( " F e e s  anrl Taxes") associated with t h e  delivery of 
~~~~~~w~~~~ to Bradshaw. 

5 . 5  !;hamrock shal l  render a monthly invoice to Bradshaw 
specifying: the conneckiun charges ,  i f  applicable, i n  accordance 
w i t h  Subparagraph 5.1 , above; the Minimtim Service charge; the 
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Gaflonage Charge; any associated Fees and Taxes; and Weter 
tasting, I-opair, m a i n t e n a n c e  or replacement costs for the 
preceding month. Each monthly invoice shall be due and payable 
within t h i r t y  (30) days from t h e  date of the inv 

Bradshaw i s  so le ly  responsible for a l l  costs incurred 
i n  the convoynnee, treatment and storage of groundwater delivered 
by Shamrock after it takes possession o f  such groundwater at the 
P o i n t  of Delivery. 

5-7 In the event that Shamrock o b t a i n s  t h e  Cammission’s 
approval to raise its rates, Bradshaw a g r e e s  to pay t h e  rates 
~ ~ p r ~ ~ v ~ ~ ~  by t h e  Commission for  groundwator delivered to Bsadshaw 
or, if no specific rate is approved, an increased rate equal to 
the current rate, tiiaas one (I) plus t h e  overall average 
percentage increase granted Shamrock by t h e  Commission. By way 
of illustration only, if the Commission grants a 10% rate 
increase, and no specific rate increase is specified for the s a l e  
of groundwater heretinder, then Bradshaw’s rates shall be 
increased by mul t ip ly ing  the existing rates by a factor of 1.10. 

6. L Continqenciqs. 

5 . 6  

This Agrcement is contingent upon t h e  following events. I f  
any of these events  fails to occur, t h i s  Agreement shall be r lul l  
and void and of no Eorco or effect whatsoever: 

f i )  &@-~qval by the c_ommission and the AzW-R. This 
Agreement is contingent upon its approval by the  
Comrnj.tisiotI and the AzDWR. Shamrock shall be 
responsible €or submitting t h e  Agreement to obtain the 
w r i t t e n  approval of this Agreement by the Commission 
and the AzDWR. In the case of the Commission, such 
approval shall also inc lude  concurrent approval of a 
rate inaking treatment of the costs arid revenues 
assoc.ated with this Agreement that is acceptable to 
Shamrock, in Shamrockts sole  discretion. If any of the 
above aqeneies refuse to approve this Agreement, or 
Shainrcck’s requested r a t e  treatment thereof, then the 
partirr, hereto agree  to use t h e i r  best efforts to 
revisr. this Agreement so that it is acceptable to such 
aqency O K  a g e n c i e s  and yet still conforms to the intent 
of thv p a r t i e s .  If the parties hereto are unable tu so 
r t * v i s c  t h i s  Agreement, this Agreement shall be deem& 
nu11 and void, and neither party  hereto shall 
thercaft-r assert any right or be subject  t o  any 
obligation imposed hereunder. In such want, however, 
Bradshaw shall remain r e s p o n s i b l e  to Shamrock for 
repayment of any and a11 costs and fees (including 
loqal  fees) incurred by Shamrock in the preparation of 
t h i s  Acjreement (or any attempted revisions) or attempts 
to s e c u r e  the necessary regulatory app:rovafs, 
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T h i s  A q r e r m e n C  stw3.1 hecome effective on the date first 
vt- 6 2 ; t i w  above i'*EIPfcct. iva Date'@] and thereafter shall remain in 

ess terminated in accardance with 
nt . HOWBWCW, Sharsrack :;ha1 I have no 
ndwater to nri-zdshaw u n t i l  sirch time as 
to i n  Section G h e r e t o  are satisfied. 

'ndenr no f-xrcumstarices shall Shamrock be responsible for o 
hie*rui ne <JkieIr.irrtPs adequate wate i .  pressure or water volume for 

I n  no clvent sha 11 Bradshaw represent 
ts c.~tz;*=.omncr:; that Shamrock ha:: guaranteed ar wilrranted that 
shaw w a l l  twvo t lw  adequate pressure or volume of water for 

E i re protect i o n  purposes. 

~ r o t ~ c ~ t i ~ r a  purposes by virtue o f  t h i s  Agreement. 

- .  t h i s ;  Aqxfement i r modified, Braclshaw 
t serve more t h a n  n total of 272 single 
(consisting of the 321 units that can be 

sarved unrbr  the .xi~.:t: ing C e r t . i f  icate of' Assured lJatez Supply 
issued to Lynx w k ,  t o g e t h e r  w i t h  t h e  151 a d d i t  i o n a l  units t h a t  
are the s u b j r c t  f t h i s  Aqreernent) ; provided, however, that 
n o t w i t h s t a n d  i nr. t ,ie f areyaing, Bracl<;haw may provide water servict. 
eo cadciitirmiil s i n j l ~  family dwellincj units i f :  (i) it acquires 
water  sources that are s e p a r a t e  and apart from the groundwater 
t h a t  lis t h e  sub- ject  of t h i s  Agreement, and (ii) A;?DWR issues a 
C p r t i f i c n t r !  ( 2 :  A,c;surr_td Water Supply for such a d d i t i o n a l  u n i t s .  

Agpements .  

l o .  I i n  t r h ~  ovcnt  t h a t  Shamrack f i l e s  for  or otherwise 
r m p ~ z t ~ ~  ;I r a t o  I ncr-or7:w from the Comnission, Brat ishaw agrees not 
to CFITW:P ?tick f i 1 i W.J or request, and Bradshaw further agrees not 



lQ,2 Within Effteen (15) day 
~ ~ f ~ ~ ~ ~ t i ~ ~  €ram Shamrock, Bradshaw agrees ta provide to Shamrock 
any information so reques ted  on  Bradshaw's Water Distribution 
Facilities, nunnber OF service connections, use of w a t e r ,  etc. 

terms and conditions set 

payment from Shamrock, and in a 

This Agreement shall t erminate  wi thout  further need for 
~~~~~~~~~~ a c t i o n  or approval. on the one hundred twentieth 
(120th) day a f t c -  bath Bradshaw and the Commission rewive  
w ~ ~ ? ~ t ~ ~  notice f -om Shamrock indicating t h e  basis for such 
terminat ion i f  e rther of the f o l l o w i n g  e v e n t s  occur: 

ions of t h i s  
Agreement. 

. . .  X 

. * . *  

. . . *  
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he event t h a t  Shamrock defaults in t h e  performance 
IPE i t s  hertxmder, Bradshaw shall be entitfed to s e e k  
~~~~~~~~ dnnaqes; provided, however, t h a t  in no event shall such 
a r d i n ~ l r y  damages, including attorneys’ f e e s  and costs, exceed ten 

ortsand dalfnrs ($ZO,o~o.oO). Furthermore, Bradshaw shall not 
e n t i t l e d  to assert or otherwise c l a i m  or demand special, 

shall have no r i g h t  to terminate water service hereunder exc@pt 
Eor the reasoris sot forth in Section 13, above. Except for the 
foregoing, notfiinq set f o r t h  herein shall, be deemed to limit 
Shaartick’s ricjht to claim clamages or ssak any remedy available 
it: in l a w  ur equity, or to seek indemnification from Bradshaw 
pursuant to Section 13 hereto for injuries or damages suffered by 
i t  where such injuries or damages arise under the t e r m s  and 
conditions of this Agreement, which rights to indemnification 
shall survive s u c h  termination of t h i s  Agreement. 

warranties, 
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osited i n  t h e  United S t a t e s  mail, postage prepaid, certified 
and r e t u r n  receipt: requested, to the p a r t i e s  as follows: 

SI tAMRQCK WATEli COMT’ANY 
NC 3 6 ,  Box 4 2 0  
Dewey, Arizona 86327 

BRADSHAW WATER COMPANY 

Not ires sha1.1 be deemed g i v e n  when personally delivered 
or twc\ (2) day:% after deposit in the United States mail as 

f address to the other  party  as provided above. Monthly 
invoices sent i r t  accordance with Section 5 . . 4  heret.0 may be sent 
first class 

a b o v ~ .  Any party  hereto may give w r i t t e n  notice of a 

1 4 . 8  _Countqmr&. The parties hereto agree that this 
~~~~~~~n~ may be executed i n  unc or more counterpart s ,  a l l  of 
which shall be taken together t o  constitute one and the same 
instruaont.  
each party who may sign a counterpart  of this Agreement. 

A n y  such executed Agreement shall be binding upon 

14.3 ~ u I c s , _ a ~ ~ - e q u I c l t i o n S .  This Agreement, and all rights 
and obliqations in rcgard to groundwater deZivcred to Bradshaw, 
s h a l l  be s u b j e c t  t.o the applicable rules and regulations of the 
Commission and the AzDWR, as may be currently i n  effect and 
anenried from timc to time. 

1tS.TD 8 g i - y ~ .  No waiver of any of the provisions of this 
r e e m e n t  sha l l i  c c n s t i t t i t e  a waiver of any other provision, 
ether or not si rai l .m-,  nor sha l l .  any waiver be a continuing 

waiver. Except a:; exprcmsly provided in t h i s  Agreement, no 
waiver shall be b n d i n q  unless executed in writing by the p a r t y  
making the waiver. i t h e r  party may waive any provision of this 
hgreenent intc2nded r its benefit; provided, that  such 
waiver s h a l l  i n  no way excuse the other  party from the 
perfsrmance o f  any of t- other obliqations under this Agreement, 

’1 4 .  L I 2gy::~aJbj. 1 i ty . Wherever poss i b f e ,  each prov i s ion  of 
t h i s  A q i r e c m a r l t  shall bt? interpreted in such a manner so as to be 
v a l i d  ur idcr  n p p l i c a b l c  law, but  if any provision of t h i s  
Agreement shall be i n v a l i d a t e d  or prohibited, then  such p r o v i s i o n  
s h a l l  bc ineffective to the extent  of s u c h  prohibit:ion OK 
invali3ation, b u t  shall not invalkdate the rernaindrEts of such 
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